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as it has been in 1981. The committee agreed to an increase in the
threshold in Public Law 98-525 based on statements by the Defense
Department that, although the certification would be required for
contracts between $100,000 and $500,000, the Defense Department
would not routinely require pre-award audits before awarding con-
tracts between that amount. The committee is concerned that
audits prior to award are being routinely requested, even when not
necessary to ensure the reasonableness of the contractor’s price.
The committee believes this contributes to the lengthening of the
acquisiton lead time and recommends a reevaluation of the guid-
ance provided Defense Department personnel on use of pre-award
audits. Furthermore, the Defense Department is directed to report
to the committee on the impact and cost effectiveness of making
contracts between $100,000 to $500,000 subject to this Act.

SECTION 913—RIGHTS IN TECHNICAL DATA

Sections 2320 and 2321, Title 10, United States Code, added as
part of the Defense Procurement Reform Act, Title XI1I of the fiscal
year 1985 Defense Authorization Act (Public Law 98-525), establish
the parameters for Department of Defense regulations on the right
to use technical data provided the government by its contractors.
The committee is concerned that the Department of Defense, in its
regulations and in certain acquisitions, has upset the delicate bal-
ancing of interests between the government’s need to acquire the
right to release technical data to ensure competition and the con-
tractor's interest in preserving valuable property rights in data on
products that they develop at their own expense. The committee is
also aware of the continuing need fo the Department of Defense to
maintain its access to advanced technologies developed at private
expense.

Although Congress has mandated increased competition in the
Defense Department’s acquisition of goods and services, the com-
mittee believes many alternatives exist to achieve that goal, and do
so more effectively, without coercing contractors and subcontrac-
tors into relinquishing legitimate rights in technical data. For ex-
ample, greater use of licensing arrangements, agreements to re-
quire a contractor to maintain and update technical data, and the
government’s use of data to evaluate the acceptability of a poten-
tial offeror's product could result in a much fairer accommodation
of the interests of all parties.

The committee is also concerned that the proposed Defense De-
partment regulations published by the Department of Defense for
public comment September 10, 1985 defines the term “developed”
in an excessively stringent manner by requiring an “actual reduc-
tion to practice”’—a term of art used to establish eligibility for a
patent. The Committee believes that, for purposes of determining
whether an item has been developed at private expense, an item or
process should generally be considered “developed” if the item or
process exists and reasonable persons skilled in the applicable art
would conclude that the item will work as intended with a high
probability. The committee recognizes that circumstances may
exist under which such a definition would not be appropriate, for
instance, in the area of basic research.
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Due to the need to craft a definition that may be different, de-
pending on the type of data involved, and the divergent views of
experts on this subject, as well as the absence of hearings on this
specific issue, the committee believes that to define the term legis-
latively would be unappropriate. Instead, the committee has direct-
ed the Secretary of Defense to craft the specific limitations of the
term. For similar reasons the committee has directed the Secretary
to detgrmine through regulations what constitutes “private ex-
pense.

In addition, the committee believes that challenges to restrictions
on the release of data should be made promptly and only when a
restriction is believed to be inappropriate. To expect a contractor to
maintain indefinitely detailed accounting records that would be
necessary to prove that a contractor paid for development of an
item is unreasonable.

Section 913 would amend section 2320 of title 10 to clarify that, if
the item to which the technical data relates was developed at pri-
vate expense, the contractor retains the unlimited rights in data
and cannot be required, as a condition of bidding on a government
contract, to give the government the right to release to other con-
tractors technical data relating to items the contractor developed
at its own expense. For those items developed at government ex-
pense, the government has unlimited rights in the technical data.
With respect to items developed with a mixture of government and
contractor money, the committee believes that the government’s
rights to use, release or disclose technical data must be established
in the contract for delivery of the item to which the data relates or
as soon thereafter as practicable. The determination of such rights
should be based on consideration of pertinent factors such as the
government’s need to retain the right to use, release or disclose the
data in order to compete future requirements, and the contractor’s
interest in retaining rights in data relating to innovative products
or l1}311-0(:&5,5,538, including those related to items for sale to the general
public.

Section 913 relates to ascertainment of the rights to use, release
or disclose data and is not intended as direction to the Defense De-
partment on the issue of whether technical data must be delivered.
For example, there are many circumstances exist in which the gov-
ernment does not need to acquire technical data. Nor is this section
intended to preclude the government and its contractors from
agreeing to alter the rights accorded either party under this sec-
tion. For example, the government may agree to give a contractor
a license to use data developed at government expense provided the
government retains the right to use, release, or disclose the data
for government purposes, including competitive acquisition; or the
government may negotiate for the right to use, release or disclose
data developed at private expense. ]

Section 913 would also amend section 2321(a)(2) of title 10: (1) to
prohibit the government from challenging a contractor’s restriction
on the release of technical data at any time after the three-year
period after final payment under the contract or delivery of the
data, whichever is later; (2) to require the government to state the
specific grounds for challenging an asserted restriction; and (3) to
allow the contractor to assert in response to a challenge that the
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Defense Department has reviewed the same data within the last
three years and found the contractor’s restriction appropriate.

SECTION 914—PRICES FOR PRODUCTS SOLD COMMERCIALLY

A provision of the Defense Procurement Improvement Act
(Public Law 99-145) which requires the government to purchase at
the lowest commercial price, has resulted in significant problems
for companies desiring to provide commercial products to the gov-
ernment. Industry has objected to the standards utilized by the De-
partment of Defense in establishing the contractors’ commercial
price. In addition, contractors are seriously concerned about main-
taining the confidentiality of data relating to the pricing of prod-
ucts sold in the commercial market.

After consideration of these objections and review of the policy
behind adoption of the provision, the committee recommends a pro-
vision (sec. 914) that would specifically exclude the following con-
siderations when determining the company’s lowest commercial
price: (1) sales to the Federal government; (2) intracompany sales
or transfers; (3) sales to dealers, distributors, or original equipment
manufacturers, unless the government can demonstrate that the
sale is under the same terms and conditions as a sale to a dealer,
distributor or original equipment manufacturer; (4) sales to foreign
purchasers; and (5) sales to educational institutions for educational
purposes. This change would ensure that the government is offered
a product at a price equal to or better than the company's lowest
“market determined’’ price.

The provision would also clarify that the data underlying the
prices of products sold commercially are not subject to disclosure
under the audit rights available to government agencies. Such pric-
ing data is highly sensitive and includes financial information that
the government does not need in order to enforce the law.
~ Finally, the committee wishes to clarify that this section is not
intended to be applied to contracts or orders under the multiple
award schedule programs administered by the General Services
Administration and the Veterans Administration. In this regard
the committee recognizes the unique nature and the special pro-
cu}ll'e(xineint procedures utilized in establishing the multiple award
schedule.

SECTION 915—FUNDING OF PROCUREMENT TECHNICAL ASSISTANCE
PROGRAMS SERVING DISTRESSED AREAS

In the fiscal year 1986 Department of Defense authorization act
(Public Law 99-145) Congress authorized the Department of De-
fense to pay up to 75 percent of a procurement technical assistance
center's costs if the center was in a distressed area and was spon-
sored by a local government. The committee believes that any
center which serves a distressed area should be entitled to the
higher funding amount.

The committee recommends that the Department of Defense be
authorized to pay up to 75 percent of the cost of running an out-
reach center sponsored by any state, local government or private,
nonprofit organization, if the center serves an area with an unem-
ployment rate one percent higher than the national average.
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